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DIGEST:

1. While all avaluetios' cri.eria and their relative Iimportance
smat be stated in aoliditatLoq to insure that 'all offerors
cowete on equal basis, poiat values for subcritei7a need
not be listed if suberiteria merely definst major evaluatioo
factors or .re of approximately equal importance.

2. Subcritriea terats "technical-ur&criority" and "technical
acceptability" are either redr4dant or too 7ague to canvey
that is Lintadend to be aet'sured. iurtherswse, whr e-i-year
contraet"is'to be awarded a*JJ efnluaLion eriteria for coat
refers only to total price pz'ojected uov 10-year' period,
further cJarification as to how price will be ivaluate4 is
naeded.

3. covenunmntsi-reaseerrttcn of right to zakc award on Latis of
inittr'lproposals dou not conistitute refuait to conduct
discussions ithtI offerors. Hipwver, once lfsaussions are
intttated,:thcy aunt be concluded with request, for best and
final offetia and establishlent of cocuon cut-off date for
submission of such off.trs.

4. -rovisionaof'Office of Managemant and Budget''"8B) Circulerr
A-9t *nd A-76 and Federal Manragement Circular ( 7eC) 4-5 do
nat1,estbdish legal' rights and responsibilities and are not
witlir. decision function of General Accaunting Office.

5. requirement for'"tone sigdling" equipment is not unduly
restrictive of competition s.nce record shows many firms
provide such equipment.

6. Althouin offerors, in order,.to quote firm fixed price, must
know if telephone company willi'sell cable already ia piace
and if so at what price, it is responsibility of offerors to
obtain quote fro 'telephone cx5 pany or determine coat of
rewiring if cab'.e cannot be purchased.
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7. Lath proposal clause included in Ut"nd4rd Fore 334 (March
1969) has been superseded by clause appearing at m
1-3,8O2-1; accordingly, RIP should be codified to incorporate
correct provision.

I

North. American Telephone Association (NATA) protests a number
of allegad lmpropr4 . L.- me in connection with request for proposals
(RFP) No. 1076 issued by the Federal Bureau of Investigation (FBI)
On July 30, 1976.

The 3Pisalicited 6ffers to provide and maintain new telecom-
uunications facilities (primarily a Private Automatic Branch
Exchange fA3X7), on a firm fixed price basis for the NewvRochelle
office of the FBI. NATA alleges that (l);the evaluation factors
stated in the RFP are indefinite atd tncomplite; (2) the:AlI will
not staSlish a couptitiverange of offerori after the itiktial
evaluatioa of priposals ac' 'will not egoptiate with all offaroral
and (3) the FBIthas faile;4 to comply with;Office of Management and
Budget (OMB) Cirtulars A-94snd A-76 and Federal Management Circular
(FMC) 74-5. NATA %1so raises several other points concernir7
various RFP provisions.

The evaluation criteria were set forth in the RFP as follows,

"I. Mainteum'nce and Service.>Support (400 Points)
(a) Deuonstra&ed capability'to instsll and

maintain similar PABL systems.

(b) Nuimber of factory-trained technicians
assigned to the Now Rochelle area, who
will be available to maintain the
system.

(c.) E1tent of training and ixperience of
assigned maintena ce personnel.

(d) East of localizing breakdown.

(a) Ease of repair of same.

(f) Demonstrated reliability of PABX ry-
tem being proposed.
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"2. Technical Proposal (300 Points)

(a) Awaranaum of probima of limited spare
ad por.

(b) Capability of standard syatas to Inter-
face with *rdent day word processing
equipment.

(:) Prior product experience.

(d) Technical acceptability of product.

(a) Technical mnpesiority of product.

'3. Total Price Projected Over a
120-Month Period (300 Point.)"

MATA claims that this ating. doesenot reveal tie Fbis actual
eraluation criteriS because no point value. are given for each of
tie suberiteria in (he evaluation achems. NATA also questions the
woaning of the term "technical superiority."

it Lam been the ronsditent position of this Office that
oiferora should be infomed in the solicitation of all envluation
factots and the -letive importance to be attached: to each such
factor- o that offarors may sumait accurate and realisti. proposals
and-capete onu'n equalsbaia. 51 Comp. Gen. 272, 279 (1971);
SIM servicas copAfaL 3-b10245, May,9, 1974, 74-1 CPD 237. How-
ever, -the absence froa inP-UP of point values for stated evaluation
uubtriteria is not neceisarily imprwper. Wit have held that the
relative neights of suierlieria which simply define the major eval-
uation factcraswhich'formitheJJudgmct1ba`es for award need not
be disclosed. &Dizit-lEdGi u Pnt Corportfon, S-183614, January 14,
1976, 76-1 CPD 21; AZLSarvicaaorporationvet al., al3Cor. CGe.

OO,- (1974), '74;1 CPD 217. t:We have also held that in otler cases
weights used not be explititly idgned to suberiteria which are
t9;ba conaiderad of approximately equl iort nce. Tracor, Inc.,
ba.e6315, November 8,1976, 76-2 CPD -; 51 Cmp CGn.: 272,
supr Here,;the *ubfaetrorlisted appear to be more than merely
de-finitive uf'the m-ai cr'terie, but the R}'P does not indicate any
r-l- hve wawiizt for the aubfaetore under *each caJor criter~ion.
Therefore, "oiffirors are atitled to *asume that all suberiteria
will be confidered of equal, or syproximately equal, importance."
51 Comp. Gtn. at 281.

-3-
_N



3-187239

We do have iow concOrn with tJspfct to cartils other
aspects of the criterifi and subcriteria. First, it ik; not clear
what ia meant by the suboritaria teu. "Theuclual acceptability"
and "Techitical auperiority". If the terJs are Intended to. refer
to the degree with ihich proposed equipment would be acceptable
or superior in meeting the specifications within the space and
powur supply paramters and with an ability to interface with
modern word processing equipment, they appear to be redundant
and c.,uld result in duplicate 'coring, with the possible affect
of crediting or penalizing an offeror twice for the asa thing.
If they are Intended to mean omething'further, we think they
are too vague to reflect what is actually intended to be measured.

Secondly, we Lhiink the mDner 'u which priee will be
evaluated need. clarification. Thore'u, generally nO require-
ment for an agency to list subcritiria when ihey are reasonably
related to or encompassed by the main *valuation criterion.
Tracor, Inc. supra;TDiuitalUZpuiptnt Corporation, aupra,
Here, howerer, the-F8I has utated-that it intends to award a
1-year contract, but the third evaluation criterion ia "Total
Price Projected Over a 120-Month Period". The RFP give! no hinb
as to how the FbI iroperly will considar cost for a:lOtear
period. (For example, if the FBI intends to use option. and to
evaluate option year prices the RYP should'io indicate.) Neither
does Lhe RYP apecify how low cost will be evaluated, e*g., whether
thefFBI considers it more desirable to han non-recurring costs
reflected in the price for the initial contract years or whether
offerors are encouriged to spread these costs overthe subsequent
(option) years. Under these circumstances, we thiik offerora
should be given a clearer idea an to how the FBI Intends to evaluate
price, which is worth soae ?i percent of the evaluation.

With regard to the establishment of a competitive range and
the holding of discussions with offerors within that range, the
RFY provided thats

"THE GOVERNMENT RESERVES THE RIGHT TO MAKE
AWARD ON THZ BASIS OF INITIAL PROPOSALS AND
WITHOUT DISCUSSION OR NEGOTIATION WITH ANY
OR ALL OFFERORS."

NATA points to that statem~nsAt as an indication that the FBI rill
arbitrarily refuse to negotiate with 'all offerora. However, that
clause is consistent with Federal Procurement Regulations (FPR)
8 1-3.805-1(a) (1964 ed.), which provides that in certain enumerated
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situation an agency may make awsrd on the basis of initial
proposals uithmat holding discussions with offerors. In this
regzrd, hover, the FlZ states that Uhile it infosad offerors
at the preproposal coafereace that, consistent with eur duct-
sotna, eee,;eg , 50 ouq Cen. 59 (1970), it would not *atb-
lish ecompet itive rafts on the basef en a pr determined point
score, its position "ii to negotiate with all offerore within
the caupetitive range.' Thus, it appears that the flZ does
intend'to establish a competitive range and ta holo'discusarons
with os'feroru within!that rang. in accordance with FPI I 1-3.805-1(a).
Wej'.oFmt out only that the FBI's answer to question No. 24 of
th&: px;propoeal conference, to the effect that best ail final
offevi, w'uld not be requested because "it is eapected that all
offerors will.submlt their best offer in their Linitial7
response," is inconsistent with its intention to negotTate since
the regulations require that discuuuions be concluded with a
request for beat and final offers and the establismbent of a
cession cut-off data for that submission.

With regard to the alleged violations of 0MJ Circulars
A-94 and A-76 and FMC 74-5,'thef'flI states the following:

"'MATA repeatedly states-that the FBI baJ
violated, in some manner, Office of.Nanagament
and Budget (0MB) Circular A-76 and A-94, and
Fedaral Ha" emant.Circhlii (hOC) 74-5. VATA
contends further tiat theme docinients require
evaluation of residual value and coSt of money.
The'FBI seea noesuch requ-irement un'ihese cir-
culars. IC 74-5, issued by the General Services
Adadnistration, is titled. 'Management, Acquisi-
tion mad Uiilization of Automatic Data
Processing Equipment' (ADD). The'polfcy intent
expressed in it sito update and consolidate ADp
policy. 'It Is inapplicable to the acquisition
of telecommunications equipment asxdefined by
the Peideral Property Mangment Regtlations. OMB
Circularu'A-76 and A-944are stttements of Execu-
tire policy and, addti6tLily, are inapjiicable
to the issaue preaented'hber OMB Circular'A-76
contains policies for acquirinfg commercial or
Industrial products and servicea for Goversment
use. It eypraiues the Government's general policy
of relying on the private enterprise system to
mupply ite needs. Formulas are than provided to
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detesits if it w uld be In the beat interest of
the Government to accomplish certain functions
In-house or vhe Jier to precure, the services from
private industry. 0MD Circular A-94 ha eas its
subject discount rates to be used in evaluating
time-distributed costs and benefits, This cir-
cular states in Sectio: 3c(2) that it does not
apply to the evaluation of decisions concerning
the acquisition of cocmercial-type services by
the Government."

Furtherzmore, the FBI states that it believe. it wrild not be logical,
reasonable, or cost justifiable to apply the policLes of the Circulars
to this procurement. It also believes that there will be no residual
value for the telephone equipment in view of "rapidly changing
technology."

We have always regcrded'the provisions bf these Circulars as
'atters of Executiv policy'which do not establishIegal rights and
responsibilities and which are not iithid the decision function of
this Office. See M. BZ.1 Senurity Seridcei, Inc., 1-187681,
November 8, 19717 6-2 CPD sPRC Cc uter Center. Inc. t al.,
55 Comp. Gen. 60 (175), 75-2 CPD 35; 3 Coup Oen 86, 88 (1973).
Accordingly, we cannot object to the FBI's positlon with respeet
to the Circlulars. However, in accordance with the previous dis-
cussion herein with respsct to evaluation of cost, we think the
FBI's poaition regarding residual value should be explicitly indl-
cated in the RFP.

MATA's final allegations concern the restrictiveness,
Indefiniteness, impossibility of compliance with, and improper
use of various RFP provisions. First, NATA claims that the solici-
tation is restrictive because at the preproposal ;.onference the
FBI answered "Yes" to the question "Is there a requirement for
touch tone service?" Although "touch tone" is a Bell System trade-
mark, the RFP calls only for "tone signaling" equipment, which is
available from a number of vendors and the FBI reports that it did
not intend its answer to restrict the tone signal equipment to that
available only from Bell.

Second, NATA maintains that a vendor cannot quote a firm
fixed price without knowing if the New York Telephone Company
(NYTLco) will sell the cable which it already has in place at
the FBI New Rochelle office or what it will charge for toat
cable. However, we agree with the FBI that it li the responsibility
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of offeroDo to solicit a quote fromt MTEC for the eatiag cable
and to structure their price. baaed either on that quote or on
the cost of rewiring if NYTZLO removes the existing cable.

Third, BSA claim. that the 31P requirement for expansion
capability is not definitive. The requirement Lo stated as
folLows:

"3. The system shall have the capability
for e*pansion to no less then:

120 lines (stations)

25 Central Office trunks

2 dial dictation access terminals"

We see nothing vague or indefinite with this language and see no
merit to the WATA allegation.

Fourth, NATA states that the solicitation incorporates an
incorrect version of the late proposal clause. NATA La correct.
The RFP includes the "LATE OFFERS 'MAD MODIFICATIONS OR WITHDRAWALS"
clause found on Standard Form 33A (March 1969). However, that
clause has baen superseded by the clause now found at FnR I 1-3.802-1.
Accordingly, the RFP should be modifted to incorporate the correct
provition.

In view of the foregoing, the protest is sustained in part.
By separate letter, the matters about which we expressed concern
herein are being brought to the attention of the Attorney General
with the recommendation that the solicitation be revised in
accnrdance with this decision.

Deputy . r naval
of the United Stater
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